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BIAS IN THE LEGAL PROFESSION 

 



 CA Rule of Professional Conduct 2-400 

 (B) In the management or operation of a law 

practice, a member shall not unlawfully discriminate 

or knowingly permit unlawful discrimination on the 

basis of race, national origin, sex, sexual 

orientation, religion, age or disability in: 

 hiring, promoting, discharging, or otherwise 

determining the conditions of employment of any 

person; or 

 accepting or terminating representation of any 

client. 



History of Gender Bias 

 1875: Wisconsin Chief Justice says that “the natural law 

destines and qualifies the female sex for the bearing and 

nurture of children of our race and for the custody of the 

homes of the world...” 

 1879: First female admitted to practice before U.S. 

Supreme Court 

 1944: U.S Supreme Court accepts first female law clerk 

(for Justice Douglas) 

 1950: Harvard Law School accepts first female student 

 



History of Gender Bias 

 1960: Only 3% of attorneys are female 

 1972: Washington and Lee is the last law school to 

accept female students 

 1981: Sandra Day O’Connor is first female Justice 

appointed to U.S. Supreme Court 

 1993: Janet Reno becomes first female U.S. Attorney 

General 

 1996: ABA elects first female president 



Justice O’Connor 

 Top graduate of Stanford Law School in 1952 

 A large California firm offered her only a secretarial position 

 She refused the job and instead took a job as a deputy 

county attorney 



Justice Ginsburg 

 Top graduate of Columbia Law School in 1959 

 She did not receive a job offer from any New York law 

firm 

 Some law firms said she should apply to work as a 

secretary 

 



Justice Kagan 

 In 1986 graduated first in class at Harvard Law School 

 In 1988 became law clerk for Justice Marshall 

 In 2003 named first female Dean of Harvard Law School 

 In 2009 named first female Solicitor General 

 



Gender Bias Study 

 73% of female attorneys reported gender bias in legal workplaces as a 

major or moderate problem 

 The two examples of gender bias women agreed occurred most: 

 70%  - comments are made about the physical appearance or apparel of 

female attorneys when no such comments are made about male attorneys 

 69% - asked if they are attorneys when male attorneys are not 

 61% of women somewhat or strongly disagreed that they are able to 

advance as far as male attorneys in the legal profession 

 67% of female respondents perceived there was less gender bias 

against women today than over the preceding five years 

 

 



Gender Bias Today 

 Women comprise: 

 54% of population 

 47% of law students 

 31% of all lawyers 

 46% of law firm associates 

 20% of law firm partners 

 15% of equity law firm partners 

 31% of corporate attorneys 

 20% of Fortune 500 General Counsel 

 27% of federal & state judgeships 

 



Women in Corporations 

Fortune 500 General Counsel 





History of Racial Bias 

 1865: First African-American admitted to practice before U.S. 

Supreme Court 

 1868: Harvard Law School accepts first African-American 

student 

 1948: U.S. Supreme Court accepts first African-American law 

clerk (for Justice Frankfurter) 

 1961: Reynaldo Guerra Garza is first Hispanic-American to be 

appointed to the Federal Bench (Southern District of Texas) 

 1967: Thurgood Marshall is first African-American Justice 

appointed to U.S. Supreme Court 

 1971: Herbert Young Cho Choy is first Asian-American (Korean- 

American) to be appointed to the Federal Bench (9th Circuit) 

 1994: Billy Michael Burrage is first Native-American to be 

appointed to the Federal Bench (District of Oklahoma) 

 2002: ABA elects first African-American president 

 



Justice Marshall 

 He was the grandson of a slave 

 Denied admission to the University of Maryland 

Law School because he was African-American 

 Attended Howard University Law School and 

graduated first in his class in 1933 



Justice Sotomayor 

 In 1978, firm of Shaw, Pittman, Potts & Trowbridge 

suggested during recruiting dinner she was at Yale only 

as a result of affirmative action 

 Formal complaint filed with law school 

 Firm’s apology in December of 1978 made news in the 

Washington Post 

 In 1991, first Hispanic federal judge in New York / first 

Hispanic female judge in U.S. 



Racial Bias Study 

 77% of minority attorneys reported racial bias in legal 

workplaces as a major or moderate problem 

 63% of minority attorneys believe current law school 

graduates of color do not have the same opportunity for 

employment in legal community as Caucasian graduates 

 31% of minority attorneys reported they have been denied 

employment, equal pay, benefits, promotion, or another 

employment related opportunity within the past five years 

 



ABA Report: Minority Women 
 Missing out on desirable assignments 

 44% =  minority women 

 39% = Caucasian women 

 25% = minority men 

  2% = Caucasian men 

 Would have liked more and/or better mentoring by senior 

attorneys or partners 
 67% = minority women 

 55% = Caucasian women 

 52% = minority men 

 32% = Caucasian men 

 Limited access to client development and relationship 

opportunities  
 55% = Caucasian women 

 43% = minority women 

 24% = minority men 

  3% = Caucasian men 

 



Racial Bias Today 

 Minorities comprise: 
 30% of population 

 20% of law students 

 10% of all lawyers 

 4% African-American 

 3.3% Hispanic 

 2.3% Asian 

 .2% American Indian 

 20% of law firm associates 

 7% of law firm partners 

 14% of corporate attorneys 

 8% of Fortune 500 General Counsel 

 



Minority General Counsel 

 2012 Fortune 500 Survey of Minority GCs: 

 47 (9.4 percent) = minorities 

 Increase of 4 

 28 = African American 

 11= Asian American 

 6 = Hispanic American 

 2 = Middle Eastern 

 



Sexual Orientation Bias 

 32% of GLBT attorneys agreed it was safe for GLBT 

attorneys to be open about their sexual orientation at 

work 

 84% of GLBT attorneys reported bias in legal workplaces 

as a major or moderate problem 

 70% of GLBT attorneys have hidden their sexual 

orientation or identified themselves as heterosexual 

because of concern that revealing their orientation might 

negatively impact their careers 

 36% of GLBT attorneys believe they have the same 

chance of promotion as heterosexual attorneys 

 



Sexual Orientation Bias 

Law Firms 
 Human Rights Campaign – Corporate Equality Index 

 2006 = 12 law firms earned top rating of 100% 

 2012 = 55 law firms earned top rating of 100% 

 Written non-discrimination policy covering sexual orientation & 

transgender 

 Offer inclusive health insurance, bereavement and family leave policies to 

employees with same-sex partners 

 Offer diversity training 

 Have LGBT employee groups 

 Engage in appropriate and respectful advertising to the LGBT community 

 Contribute to LGBT community organizations 

 Decline to engage in any activities that would undermine the goal of equal 

rights for lesbian, gay, bisexual, and transgender people 



Disability Bias Study 

 66% of disabled attorneys considered bias against 

attorneys with disabilities in legal workplaces to be a 

major or moderate problem 

 72% of disabled attorneys reported their employers have 

made reasonable accommodations 

 27% of disabled attorneys reported they have been 

denied employment, equal pay, benefits, promotion, or 

another employment-related opportunity within the past 

five years because of their disabilities 

 



Disability Bias 

 2011 Report 

 19% of Americans have a disability 

 6% of attorneys reported having a disability 

 3.4% of law students requested accommodation for a disability 

 7.6% lower employment rate 

 ABA Commission on Disability Law explains: 

 Disability is not viewed as an issue of diversity and is not promoted 

as aggressively as issues with women and minorities 

 Stigmas attached to being disabled may discourage attorneys from 

reporting their disabilities  

 



PREVENTING BIAS IN THE LEGAL 

PROFESSION 

 

 



Preventing Bias: 

Understand Barriers 

 “Like me” syndrome 

 Stereotypes 

 Negative perception by those who feel 

threatened by EEO practices 

 Ignorance of laws 

 Outright prejudice 



Preventing Bias: 

Commitment by Management 

 Anti-bias policies 

 Training & education 

 Mentoring programs 

 Work-life balance 



Preventing Bias: 

Anti-bias Policies 

 Create & enforce anti-bias policies’ 

 Respond to complaints 

 Encourage use of employee hotline 

 Audit employment decisions 

 Conduct investigations 

 Take remedial actions 

 Follow up on remedial measures 



Preventing Bias: 

Training & Education 

 CA law 

 After January 1, 2006, employer covered by this 

section shall provide sexual harassment training / 

education to each supervisory employee once 

every two years 

 Supervisory employees outside CA must be 

trained as long as they directly supervise CA 

employees 

 e-learning, both by webinars and by self-study 

methods, is permissible 

 Now requires training on bullying and abusive 

conduct, as well as gender identity, gender 

expression, and sexual orientation 

 

 



Preventing Bias: 

Mentoring 

 Formal mentoring 

 Appoint someone to provide oversight to a 

mentoring program 

 Provide written guidelines / training / support 

 Clearly spell out goals and expectations 

 Expose mentees to successful women and 

minority lawyers 

 Impact lawyers at earliest possible entry 

 Uphold confidentiality 



Preventing Bias: 

Mentoring 

 Informal mentoring 

 Workplace socialization 
 Build a sense of connection to the organization 

 Skills building 
 Help develop competency to practice law 

 Confidence building 
 Serve as role model / emotional support 

 Career advancement 

 Advice on career options / advocacy for promotion 



PREVENTING BIAS BY PROMOTION 

DIVERSITY IN THE LEGAL DEPARTMENT 

 



BEST PRACTICES &  

MODEL LEGAL DEPARTMENTS 

 

 

 



10 Best Practices for Corporate 

Law Departments 

1. General Counsel is committed to diversity 

 Demonstrates dedication through ongoing 

support and evaluation of internal and external 

diversity efforts 

 “For legal departments, the commitment of the 

general counsel is essential. It is clear that the 

higher up in the organization the commitment to 

diversity, the more pervasive it becomes 

throughout the organization.” 

 



10 Best Practices for Corporate 

Law Departments 

2. Interpret diversity very broadly 

 Include not only race and gender, but also 

ethnicity/national origin, age group, sexual 

preference, veteran status, disabilities, parental 

status, lifestyle, and educational background 



10 Best Practices for Corporate 

Law Departments 

3. Metrics to measure progress 

 Plan is implemented by a diversity committee or task 

force comprised of members of the department 

 “Majority of law departments interviewed have 

developed some form of written ‘diversity action plan’ 

that includes diversity initiatives, goals, and metrics in 

key areas, such as staffing and outside spending” 

 “People who work in the legal field like structure and 

formality...They believe you are serious about it and 

more committed to it if you have it in writing. You also 

hold yourself more accountable if you have a written 

strategy and set written metrics.” (GC Gap, Inc.) 

 



10 Best Practices for Corporate 

Law Departments 

4. Innovative recruiting techniques 

 Announce all open positions – via Internet / on-

campus 

 Require internal / external recruiters to present 

diverse candidates 

 Establish policies for handling applications and 

standardize the interview process 

 Ask women and minorities in the department to 

play active roles 



10 Best Practices for Corporate 

Law Departments 

5. Focused retention efforts to reduce attrition 

 Establish formal mentorship program 

 Provide networks of communication through 

committees / periodic meetings 

 Create an environment in which people want to 

stay 

 Feel secure and accepted 

 Included as part of the team 

 Have others like them in leadership positions as 

role models 

 Have mentors who are interested in their success 

 



10 Best Practices for Corporate 

Law Departments 

6. Key promotion and career development 

opportunities 

 Review / formalize promotion plan 

 Effective evaluation and promotion processes 

 Formal management training / development 

program 

 Increase opportunities for career development 

through rotational job assignments 

 Announce all promotional opportunities 

 Include those involved with equal employment 

opportunities (EEO) in all promotional processes 

 



10 Best Practices for Corporate 

Law Departments 

7. Tie compensation to diversity objectives 

 Percentage of compensation tied directly to 

diversity objectives and measurable results 

 Microsoft pays bonuses for outside counsel 

diversity – to both the firms / senior in-house 

attorneys who work with them 

 

 

 



10 Best Practices for Corporate 

Law Departments 

8. Influence diversity in outside law firms 

 By requesting and measuring diverse counsel 

representation on legal matters 

 By developing preferred partner relationships 

based in part on diversity progress of outside 

firms 

 “Measuring diversity of outside law firms was one 

of the most notable changes found in the latest 

research. Many legal departments view their 

dollars spent with outside firms as a major way to 

increase legal work done by minorities and 

women.” 

 

 

 

 

 



10 Best Practices for Corporate 

Law Departments 

9. Sponsor / invest in “pipeline” programs 
 Programs aimed at helping develop the career 

path for a greater number of diverse attorneys 

 Partner with selected law schools 

 Establish summer intern programs 

 Establish multicultural and achievement 

scholarships 

 Participate with local high schools (e.g., Career 

Day functions) 

 

 

 

 

 

 



10 Best Practices for Corporate 

Law Departments 

10. Network with other organizations that share 

the company’s diversity values 
 Minority bar associations and diverse business 

groups 

 Way to advance the diversity principles of the law 

department and cultivate a network of diverse 

lawyers for future internal hiring or outside 

counsel retention 

 “Many of those interviewed encourage staff not 

to just join, but to also become active members. 

Many noted that specific staff held leadership 

roles in these organizations and help direct the 

diversity initiatives of the organizations.” 

 

 

 

 

 

 

 



Resources for Corporate Law 

Departments 

 Association of Corporate Counsel (ACC) 

 Corporate Legal Diversity Pipeline Program 

 www.acca.com 

 Minority Corporate Counsel Association 

(MCCA) 

 In-House Resources 

 www.mcca.com 

 American Bar Association (ABA) 

 Member Services 

 www.abanet.org 

 

http://www.acca.com/
http://www.mcca.com/
http://www.abanet.org/
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